Wills, POA, & Advance
Directives Overview

By: Judge Veronica Vasquez
Bexar County Probate Court #2
100 Dolorosa, Suite 123

San Antonio, Texas 78205
210-335-2678



Last Will and Testament

e Whyisitimportant
— regardless of the amount of assets you own, you can choose who will
receive your possessions and assets on your passing and who will be
responsible for carrying out your instructions by executing a Last Will
and Testament. If you do not have a Last Will and Testament, the court
will order the distribution of your assets according to state law.

* How do | obtain a will



Intestate Succession

e Married Person with Child[ren] or Other Descendants

— A. Decedent’s separate personal property (all that is not real property)
(EC § 201.002(b)) 1/3 to surviving spouse, Children take 2/3 equally

— B. Decedent’s separate real property (EC § 201.002(b)) Surviving
spouse gets 1/3 life estate, Children take all equally, subject to
surviving spouse's 1/3 life estate

— C. Decedent’s share of community property when all surviving children
and descendants of deceased are also children or descendants of
surviving spouse. (EC § 201.003(b)(2)) All to surviving spouse.

— D. Decedent’s share of community property when there are children
or other descendants from outside of the existing marriage on the
date of decedent’s death (or if decedent died before September 1,
1993) (EC § 201.003(c)) . All to children, who take equally. Surviving
spouse takes none, but retains own share of community property.




Married Person with No Child or
Descendant

* A. Decedent’s separate personal property (all that is not real
property) (EC § 201.002(c)(1)) All to surviving spouse

 B. Decedent’s separate real property (EC § 201.002) If decedent is
survived by both mother and father. 1/4 to father 1/4 to mother
1/2 to surviving spouse

— If decedent is survived (1) by mother or father and (2) by sibling(s) or
their descendants. 1/4 to surviving parent 1/4 to siblings, etc. 1/2 to
surviving spouse

— If decedent is survived by mother or father, but is not survived by any
sibling(s) or their descendants. 1/2 to surviving parent, 1/2 to
surviving spouse. If decedent is survived by neither parent, but is
survived by sibling(s) or their descendants. 1/2 to siblings, etc. 1/2 to
surviving spouse. If decedent is survived by no parent, no sibling, and
no descendant of a sibling. EC § 201.002(d). All to surviving spouse C.

— Decedent’s share of community property (EC § 201.003(b)(1)) All to
surviving spouse



Intestate continued

3. Unmarried Person with Child[ren] or Other Descendants
(EC § 201.001(b)) All to children, who take equally

4, Unmarried Person with No Child or Descendant All
property passes depending on who survived the decedent:

If decedent is survived by both mother and father. 1/2 of all
property to father 1/2 of all property to mother

If decedent is survived (1) by mother or father and (2) by
sibling(s) or their descendants. 1/2 to siblings or to descendants
of deceased siblings 1/2 to surviving parent If decedent is
survived by mother or father, but is not survived by any
sibling(s) or their descendants. All to surviving parent

If decedent is survived by neither parent, but is survived by
sibling(s) or their descendants. EC § 201.001(e). All to siblings or
to descendants of deceased siblings



Last Will and Testament cont..

Minimum requirements
WHO MAY EXECUTE WILL. Under the rules and limitations prescribed by law, a person of sound mind has the right and power
to make a last will and testament if, at the time the will is made, the person:

* (1) is 18 years of age or older;

* (2)is or has been married; or
* (3)is a member of the armed forces of the United States, an auxiliary of the armed forces of the United States, or the

United States Maritime Service.

Contents of the Last Will — what can be given away by the Last Will?

— INTERESTS THAT MAY PASS BY WILL; DISINHERITANCE. (a) Subject to limitations prescribed by law, a person competent to
make a last will and testament may devise under the will and testament all the estate, right, title, and interest in property the

person has at the time of the person's death.
— (b) A person who makes a last will and testament may:
* (1) disinherit an heir; and
* (2) direct the disposition of property or an interest passing under the will or by intestacy.

* This does not effect the distributions for accounts or insurance policies that has a beneficiary listed.

Will Requirements-
WRITTEN, SIGNED, AND ATTESTED. Except as otherwise provided by law, a last will and testament must be:
— (1) in writing;
— (2) signed by:
» (A) the testator in person; or
» (B) another person on behalf of the testator:
* (i) in the testator's presence; and
* (i) under the testator's direction; and
— (3) attested by two or more credible witnesses who are at least 14 years of age and who subscribe their names
to the will in their own handwriting in the testator's presence.
— EXCEPTION FOR HOLOGRAPHIC WILLS. Notwithstanding Section 251.051, a will written wholly in the testator's
handwriting is not required to be attested by subscribing witnesses.


http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=ES&Value=251.051

Last Will and Testament cont..

* Who should be responsible for the
distribution?

e Estate Procedures — how the Last Will is used
after your passing

* What passes outside of a Last Will?



Avoiding Probate-Rich People Tips!!

Trust
POD Beneficiaries
— Always name alternates and 2"9 Alternates

Texas DMV —Beneficiary Desighation for Motor
Vehicle

— https://www.txdmv.gov/sites/default/files/form fil

es/VTR-121.pd
Transfer on Death Deed
Lady Bird Johnson Deed



https://www.txdmv.gov/sites/default/files/form_files/VTR-121.pd
https://www.txdmv.gov/sites/default/files/form_files/VTR-121.pd

TODD vs. Lady Bird Johnson

Transfer on Death Deed:

Gives no warranties

Can be revoked by all grantors or by a new deed

Does not result in a transfer penalty for Medicaid

Retains all property tax exemptions and other tax advantages for the grantor

Does not trigger a due-on-sale clause (if there is a mortgage on the property)

Cannot be signed by an attorney-in-fact under a Power of Attorney

The beneficiary must survive the grantor by 120 hours. This is not the case with a Lady Bird Deed.

A Transfer on Death Deed is subject to claims against the estate for two years after the death of the grantor.

Ladybird Deed:

Typically retains for the benefit of the grantor the right to sell, lease or mortgage and keep all proceeds of the property
You can deed the property back (and do a new deed if you like)

Allows the grantor to keep all property tax exemptions and other tax advantages for the grantor

Does not incur a transfer penalty for Medicaid

Does not trigger a due-on-sale clause if there is a mortgage, but normally conveys warranties and can be signed by an agent acting under a
Power of Attorney. As a result, if the grantor lacks mental capacity, it is always best to use a Ladybird Deed

Also known as the Enhanced Life Estate Deed

Typically allows the grantor to maintain the right to keep the property, sell it, lease it or mortgage it and keep all proceeds of the property
Allows for the transfer of the remaining interest on a piece of real estate

Allows the current owner to reside in the property

Allows the current owner to terminate the remaining interest on a property and transfer it to someone else

Allows individuals to bypass gift tax

Which do title companies prefer?

If a Transfer on Death Deed is used, title companies could argue that the grantee (the one who receives the property) is not entitled to
protection since they may not meet the definition of insured under the title policy.

Certainly, a title company would love to reduce risk of a potential claim and thus would not mind such a deed.

So, if there is a title policy, the grantee would prefer a Ladybird Deed, but the grantor may not care since they may not have liability of a
potential title claim — and it might be less likely to result in title company objections to title.

If the grantor does not have a title policy, then a transfer on death deed might be best. As a result, these options should be decided to
determine which is best for the client.



Powers of Attorneys

* What is a General Durable Power of Attorney?

— adocument used to appoint a trusted person as your agent for specific financial and property
transactions that you choose, such as power to buy or sell real property and to manage your
financial accounts. This gives your agent legal authority to act in your place if you have limited
mobility or become incapacitated and cannot do those things yourself. This document cannot
take the place of a Last Will and Testament as it is not effective after your passing.

— Powers granted to the Agent

* (A) Real property transactions; (B) Tangible personal property transactions;(C) Stock and bond
transactions;(D) Commodity and option transactions; (E) Banking and other financial institution
transactions; (F) Business operating transactions; (G) Insurance and annuity transactions; (H)
Estate, trust, and other beneficiary transactions; (I) Claims and litigation; (J) Personal and family
maintenance; (K) Benefits from social security, Medicare, Medicaid, or other governmental

programs or civil or military service; (L) Retirement plan transactions; (M) Tax matters,

— Restrictions
— Revocation



Powers of Attorneys

What is a Medical Power of Attorney?

* It is a document, signed by a competent adult individual, i.e., “principal,” designating an
individual who the principal trusts to make health care decisions on the principal’s behalf should
the principal be unable to make such decisions. The individual chosen to act on the principal’s
behalf is referred to as an “agent.”

— Powers granted to the Agent

* Under a medical power of attorney, an agent is given wide latitude when consenting to treatment on the principal’s behalf.
However, an agent cannot consent to: §166.152(f) ® Commitment to a mental institution, ® Convulsive treatment,
Psychosurgery, ® Abortion, and ¢ Neglect of comfort care. And in the medical power of attorney document itself, the
principal may limit the agent’s decision making authority

— Restrictions

— Revocation

* A medical power of attorney may be revoked by notifying either the agent or the principal’s
physician or provider orally or in writing, of the principal’s intent to revoke. This revocation will
occur regardless of the principal’s capacity to make health care decisions. Further, if the principal
executes a later medical power of attorney, then all prior ones are revoked. If the principal
designates his/her spouse to be the agent, then a later divorce revokes the medical power of
attorney. §166.155



Living Wills

A document used to appoint your health care
agent, someone you trust to make decisions
about your medical care if you are unable to

communhnicate them yourself due to incapacity,
injury or illness.



Thank you for your time.

By: Judge Veronica Vasquez
Bexar County Probate Court #2
100 Dolorosa, Suite 123
San Antonio, Texas 78205
210-335-2678

*Please be aware this
information was current as
to 5/24-the law changes
every two years.
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